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Se *i1{dland County has & population of
less than forty thousand inhabitants, according
to the last Federal census, and there were cast
at the last presidential election less than
three thousand wotes, therefore the sheriff or
any consteble of idland County would be entitle
to mileage in a felony case as above provided
Article 1030, Code of Criminal Prosednre), sald

mileage, when paid, belng paid by the State.

*Under Section &, of the new 'hot check'
levw, hereinbefore quoted, in your opinion is
the sheriff or e constable of Midland County
entitled to the same mileage, from the State |
of Texas, for going to the place of arrest any-
where within the State, and meking sn arrest,
for the offense of swindling with a worthless
check, providing the person arrested was con-
victed, the pileage adjudged against him as
costs, and he could not pay same?"

At the outset we wish to call your attention to
Opinions Nos. 0-1135 and 0-1567 of this depertment, copies
of which are attached, in respect to Section % of Article
567b, supra.

In the rformer opinion we held thet the appropria-
tion under House Bill No. 257, Forty-sixth Legislature, the
Judieiary Appropristion Bill, for payment by the State of
costs and fees to officers and witnesses in felony cases,
as provided in Chapter 2, Title 15, Volume 3, Vernon's Code
of Criminsl Procedure, is not available for the purpose of
compensating officers and witnesses in similer manner for
first ard second convictions under Article 567b, Vernon's
Penal Code, where the amount of money involved is less than
$50.00, which ere misdemeanors only; but it 1s svailable in
all cases of & third conviction, and convictions where the
amount involved 1s $50.00 or more, which amount to felonies
within the statutory definition of Artiele 47, Vernon's
Penal Code; and that there 1s no eppropristion with which
to carry out the provisions of Section 5 of Article 567b,
Vernon's Penal Code.

In Opinion No. 0-1567 it was held, inter alie,
that in accordance with the provisions of Section 5 of
Article 567b, supra, when 2 convictlon is obtalned for any
offense, whether a felony or & misdemeanor, the defendant
may be charged with the costs and fees paid by the State,
because misdemeancors under Artiecle 5670 are to be treated



Honorable Merritt P, Hines, Fage 3

exactly like felonies, and Article 1018, Code of Criminal

Procedure is applisable in all eonvietions under the Act,

while Article 1019, Code of Criminal Frocedure, is aot ap-
plicable. "

Section 5 of Article 567b, supre provides:

"In all prosecutions under ssctions 1, 2
and 3 of this Aot, process ahall be 1ssued and
served in the county or out of the county where
the rrosecution is pending and have the same bind-
ing forcs and effect as though the cffense bhelng
prosecuted wers e felony; and all corfficers 1ssu-
ing snd serving such proeess in or out of the
county wherein the proseeution is pending, and
all witnesses from within or without the county
wherein the prosecution is pending, shall de
compensated in like manner as though the offense
were s felony in grade.”

Article 1016, Code of Criminal Prosedure, pro-
vides: '

*vhen the defandant is convieted, the gopis
end fees paid by the State under this title (Title
15 - criﬁfiii—EEEIﬁﬁiTﬁiﬁill ba a charge againvst
him, except when sentenced to death or to impris-
onment for life, and when occllected shall be paid

into the State Tressury.* (Parenthetical inser-
tion ours.)

"In respeet to your first question, 4f a defend-
ant is convioted of swindling with a worthless check, the
offense is either a statutory felony or niademeancr, con-
ditioned upon the penalties set out in Seotlon 4 of Article
567b, supra.

If the amount of monsy ianvolved is $50.00 or
‘more, or iAf a third convietion is cbtained, then the of-
fense is a Telony, and the appropriation under Eouse B1ill

No. BB7, 46th Legislature, is eva.lable for the payment
of ogst5 by the §tata to 6ffieor-, as provided Lg.Artielo

1018, supre.

, If the asmount involved is less than §50.00 on
£4irst snd second convioctions, then the appropriation for
the current biennium is not availeble for compensatling
officers iasuing and serving process in or out of the
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county wherein the rrosecution of sucﬂﬁi nisdameanor under
Article 567b, supra, is pending. Nevertheless, in all
prosecutions under irticle 56%7b, supra, singce 3Section 5
places both felonies and misdemeanors under the Act upon
the eeme basis for the rurpose of compensating officers
issuing and serving process in or out of the gsounty wherein ., s
the prosecttion under the Act is pending, where the defend- [
ant pays the officer's costs of issuing and aerving process .-
charged against hie, they a able under Article 1018,

the State Treasury.

Answering your first question, if e defendent 1)3
is convicted of a felony for swindling with a worthless Vs
chegk under Article 8567b, Vernon's Fenal Code, .1 is our
opinion that costs sollect him a ¥ o the
Stute Treasury 1h acoordance with the provisions of article
1018, Coda of Criminal Frooedure and the officers to whom
costs are due look to the state for payment of sage; if e -
defendant, on the other hand, ia oconvicted cf a misdemeanor
for swindling with a worthless chegk under Article 567b, Lt
those costs of the officers for issuing end serving process ' .. -t
whieh are obh: rged against the defendant and paid by h;g_;§t !

e-4nto the State Treasury, dbut there is no eppropiia-"|

ion avallable for the payment by the state of the eosts of |

officers ror issuing end serving prooess in misdemeanar S
cases under Article 587%7b.

e e v =

o
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- In snswer to your second question, if a defendant
is convieted of a felony for swindling with a worthless
eheck under Article 567h, Vernon's Penal Code, whethér the
defendant pays the costs cherged sgainst him or not, {it is
our opinmion thaet the costs peyadble to officers in felony
¢ases provided under Ghapter Two, Title 18, “Costs in Crim-
ine)l Actions”, Code of Criminal Proeedure, are payable by
the state, =nd appropriation is available for same under
HEouse Bill Ro. 287, 48th Leglslature; dbut if & defendant is
sonvieted of a misdemeancr for swindling with s worthless
echeck under Article 58Vb, Vernon's Fenal Code, whether or
not the defendent pays the costs of the officers in issuing
and serving prooess in or out of the county wherein such
prosecution is pending, the officers are sntitled to such items
of cost from the astets for 1ssulng and serving process in ame-" e
cordance with the provisions of Ssotion B of Artisle 54&7b; :
but there 18 no sappropriation avelleble for payment of the 1"
costs of issuing and serving process by the state in these
nisdemeanor coxvietions under Article 567b.

article 1030, Code of Criminel Prooedure, pro- :
vides, {n the pert appliceble to Kidland County, as foliows:
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*In each county where there have heen cast
at the preceding presidential election less
than three thousand (3000} votes, the sheriff
or constrble shall recelve the following fees
when the charge is & felony:

"] ... provided, that in counties that
have a population of forty thousand inhabi-
tants, ss shown by the precoding Federal cen~
sus, the following fees shall apply: ZFYor exe-
outing eeoch warrant of arrest or c¢apiess, or
for wsking arrest without s warrant, when au-
thorized dy lew, thres dollars and fifteen
cents for each mlile eactually and necessarily
traveled in golng to rlace of arrest, and for
oconveying prisoners to jJall, milesge as pro-
vided in subdivision 4 shall bYe allowed; and
onse dollar shall be allowed for the approval
of a bond.”

The distinction bestwesn felonies and misdemsanors
under Airtiecle 567b must bs kept constantly in =mind.

In the felony cases under the Aot the state pays
the same qosts to officers as it pays in other felony cases,

In the smisdemeancor *hot check” cases the state
under Section § of Article 567b ecompensates "all officers
issuing and serving such progeas i: snd ocut of the county
wherein the prosesution is pending "in like mannsr as though
the offense were a felony in grade,™ The result is that
the state is liable for payment of eompensation to officers
for issuing end serving process in misdemesnor casss under
the "hot check" statute in the same manner and amount that
it is in felony convioctions.

In answer to your third question, it is our opinion
that the sheriff or a constadle of Kidland County is en- ;
titled to the same nileage from the stete of Texas for lj]
going to the plsce of arraat anywhere within the state of ~&
Teaxas for the offenss of swindling with s worthless cheek,
whether the conviction i{s a felony cor misdemeancr, and .
whether the defendent pays the milenge costs charged againat ~, -
Kim of not in such cases, as the sheriff or s constable ..wf:
of Hidlend County, would be entitled teo in any felony case, \-
but while there is an apprepristion from which the state WXy
may pey milezge to the sheriff and constable in felony - “71':
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cases under Article 576b, Vernon's Penal Code, there is
no appropriation for paying the mileage in misdemsanor
cases under Article 56?b.

iIn conclusion, in order that there may be no
question as to the effect of this opinion, we point out

e e e avetd A Twr o o wes_anlVNal B#Paal Amcum b d ia o -

not to oounties where the officers concerned are oonpnn-
sated on a salary basis.

Trustiig that we have satisfactorily answered
your inquiries, we are

Yery truly yours
ATTORREY GENERAL OF TEXAS

By ) B'-..y, S
ok Btout

D3:ro Assistant
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